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APPELLANT-APPELLANT'S OPENING BRIEF
I.

INTRODUCTION
The summit of Haleakala is a significant traditional cultural resource, a site of spectacular

natural beauty and a popular visitor destination. JEFS #21 RA:961 and JEFS #23 RA:9, 21-22;2
JEFS # 115 RA:355, 380 Findings of Fact (F0Fs) 25, 26, 27 149, 150. This summit area lies
within the conservation district, JEFS #203 SR:153 and JEFS #51 RA:53, which the Hawai'i
Supreme Court has observed tolerates the least degree of development. Life of the Land v. Land
Use Comm'n, 63 Haw. 166, 170 n.3, 623 P.2d 421, 437 n.3 (1981). Nevertheless, the board of
land and natural resources (BLNR) granted a conservation district use permit to the University of
Hawai`i Institute for Astronomy ("applicant") to construct in this area a massive complex that
includes a building that rises 142.7 feet and a wastewater treatment plant. JEFS #115 RA: 363-4,
439.3 In doing so, the BLNR disregarded the applicant's admissions, overlooked the substantial
evidence, violated its own rules, ignored the law, acted arbitrarily, and committed numerous
procedural errors. When the BLNR acts with such unfettered discretion, it undermines the legal
protections afforded the state's most important natural and cultural resources.
II.

STATEMENT OF THE CASE
A.

The Haleakala Summit is Culturally Significant and Rich in Natural Beauty.

The summit area of Haleakala is considered a significant traditional cultural site. JEFS
#115 RA: 355, 380 (F0F5 26, 149, 150); JEFS #21 RA:96 and JEFS #23 RA:9, 21;4 JEFS #203
SR:214-15, 692, 1048-1169; JEFS #105 RA:11-18, 24; JEFS #93 RA:119, 224; JEFS #209
SR:504. This summit area, which includes the Haleakala. High Altitude Observatory Site, JEFS
#51 RA:52, is listed on the National Register of Historic Places. JEFS #203 SR:210-11; JEFS
#205 SR:1271. Not only is the Haleakala summit area itself a cultural site, but there are also a
number of cultural sites within the High Altitude Observatory Site. JEFS #203 SR:215, 743-46,
1 Found in the 21st document in JEFS, which is coded as RA, on the 96111 page of the PDF.
2
Appellees Board of Land and Natural Resources, Department of Land and Natural Resources
and William Aila Jr.'s Answer to Appellant's First Amended Statement of the Case Filed on
December 20, 2012 ("BLNR Answer") admitting to ¶1126, 33 and 34 of First Amended
Statement of the Case (FASC); Appellee University of Hawaii's Answer to FASC ("UH
Answer") admitting to ¶1126, 30, 32 and 33 of FASC.
3 This approval came in November 2012 — two years after the approval challenged in the
separate, but related case of Kilakila '0 Haleakala v. Board of Land and Natural Resources,
SCWC-11-0000353, 2013 Haw. LEXIS 402 (Dec. 13, 2013).
4
BLNR Answer admitting to ¶26 of FASC; UH Answer admitting to ¶1126 and 30 of FASC.

1026-28, 1164; JEFS #93 RA:115-121. A number of traditional cultural practices are conducted
in the Haleakala summit area, including within the High Altitude Observatory Site. JEFS #203
SR:63, 1156-64; JEFS #105 RA:12-17; JEFS #117 RA:429, 437-39, 442, 447-49.5
The summit of Haleakala is also a site of spectacular natural beauty. JEFS #115 RA:355
FOF 25, 26; JEFS #105 RA:20-21, 24, 31; JEFS #203 SR:248; JEFS #205 SR:1270-71. The
High Altitude Observatory Site sits within two hundred yards of the Haleakala National Park,
which attracts 1.7 million visitors every year. JEFS #115 RA: 355 FOF 24-27; JEFS #203
SR:207, 248, 341, 418. The purpose of Haleakala National Park includes preserving the area's
scenic character and cultural resource values. JEFS #105 RA:21, 25.
B.

The Applicant Sought BLNR Approval to Construct at the Summit.

The applicant proposed to build the advanced technology solar telescope (ATST) project
within the 18.166-acre Haleakala High Altitude Observatory Site at the summit of Haleakala.
JEFS #51 RA:52; JEFS #203 SR:46. The proposed ATST project would include: the telescope; a
support and operations building adjacent to the observatory; a utilities building; a parking lot;
modifications to Kenneth Mees Solar Observatory; a wastewater treatment plant; a new electrical
transformer; three ice storage tanks; and a diesel generator. JEFS #203 SR:175-78. The solar
telescope would be encased within an observatory facility that would stand 142.7 feet tall and
stretch 84 feet in diameter. Id. at 177; JEFS #75 RA:39. The ATST telescope building would
exceed the height of existing facilities in the area by about fifty feet. JEFS #117 RA:288-89. The
76.3 foot high support and operations building next to the ATST would contain: a large docking
bay, a 20-ton crane, equipment storage, workrooms, laboratories, a large-scale platform lift, a
helium compressor, a vacuum pump and liquid nitrogen tanks. JEFS #75 RA:39; JEFS #203 SR:
175-78. The support and operations building itself would be bigger than some other structures in
the area. JEFS #117 RA:289-90. The utility building for the ATST project would contain a 300
KVA generator, an 80-ton chiller, a 15-ton chiller, a 10-ton heat pump condenser unit, two
ventilation fans, an air compressor, a vacuum pump and three uninterruptible power supply units.
JEFS #203 SR:177. The entire ATST project would occupy a footprint of .74 acres. Id. at 176.
The ATST project would also require the handling and storage of hazardous materials at the
Haleakala High Altitude Observatory Site including: hydrochloric acid, potassium hydroxide,

5 "The

large number of remnant archaeological sites indicates that the area was used and
therefore held significance during traditional times." JEFS #203 SR:1157.
2

nitric acid, stripping/ cleaning effluent, aluminum, silver, silicon nitride, nickel chromium,
propylene glycol Dynalene HC heat-transfer fluid, compressed helium and nitrogen and
commercial grade 1 diesel fuel. Id. at 193-95.
The ATST project would take place within an area the applicant and others call "Science
City." JEFS #203 SR:126 n.1, 211, 707, 767, 802; JEFS #93 RA:182,227, 228. Within the
Haleakald High Altitude Observatory site are the Mees Solar Observatory, the Airglow Facility,
the Pan-STARRS test-bed, the Faulkes Telescope Facility North, the Maui Space Surveillance
Complex, the Ground-Based Electro-Optical Deep Space Surveillance System and the Zodiacal
Observatory. JEFS #203 SR:127-28, 148, 208-9. It is forty percent developed with roads,
buildings, parking areas and walkways. JEFS #115 RA:356 FOF 30.
The Director of the Institute for Astronomy R. P. Kudritzki signed the conservation
district use application; the property owner did not. JEFS #51 RA:48; JEFS #23 RA:11 1120. The
University will lease land to the National Science Foundation for the ATST. JEFS #117 RA:115.
C.

The Applicant and Its Partner Repeatedly Admitted that the ATST Project
Would Have Unmitigable Substantial Impacts.

In its conservation district use application, the applicant admitted that construction of the
ATST project would have a substantial adverse impact on cultural resources and viewplanes. It
admitted that the
ATST Project would have a substantial (major) adverse impact on cultural resources.
Specifically, the proposed ATST Project would be seen as culturally insensitive and
disturb traditional cultural practices conducted within the Region of Influence (ROI),
which includes parts of HALE. Noise and associated construction-related disturbances
would also have a major, adverse impact on cultural practices within the ROI. No
mitigation would eliminate these impacts, but numerous mitigation measures would be
employed to reduce such impacts as much as possible.
JEFS #51 RA:56. It concluded that "the impact on visual resources at the Pu'u 'Ula'ula (Red
Hill) Overlook from the construction and operation of the proposed ATST Project is substantial
because of its prominence in relatively close-up views." Id. at 79. The ATST "will cause a
substantial visual impact on visitors to the summit area of [the National Park]." Id. at 78.
A chart in the Final Environmental Impact Statement (FEIS) for the ATST project
summarizing the cumulative impacts from the addition of the proposed ATST project identified
major, adverse and long-temi impacts to: cultural, historic, archaeological resources; visual
resources and view planes; and visitor use and experience. JEFS #203 SR:504. The FEIS
3

unequivocally concluded that the construction and operation of the ATST project "would result
in major, adverse, short-and long-term direct impacts on the traditional cultural resources" in the
summit area. Id. at 81. "Overall, there is a belief that to go forward with the proposed ATST
Project would result in the desecration of a sacred site, with some equating the effects to building
an observatory next to the Wailing Wall in Jerusalem or within the city of Mecca." Id. at 287. A
report in the FEIS concluded: "Based on the information gathered during the course of this study
and presented in this report, the overwhelming evidence, from a cultural and traditional
standpoint, points toward a significant adverse impact on Native Hawaiian traditional cultural
practices and beliefs." Id. at 1168. The FEIS stated: "Changes in the viewshed during the
operations phase would result in major, adverse and long-term impacts on the visitor use and
experience from locations where the ATST project would be prominently seen." Id. at 390; see
also id. at 102 and 504. Noise from construction of the proposed ATST project is "anticipated to
be a major, adverse, short-term, direct impact," Id. at 88; see also JEFS #117 RA:135-138, 140,
143-45, and could affect "Native Hawaiian cultural practitioners and those engaged in
recreational activities, even when such levels comply with regulatory requirements." JEFS #203
SR:88.
The applicant's partner, the National Science Foundation, which is funding the ATST,
concluded that:
At the Preferred Mees site, there will also be a major, adverse long-tem' impact on visual
resources for [Haleakala' National Park] visitor use and experience once the ATST facility
is erected. The fully executed facility will be visible from Pu'u Ula'ula Overlook, the
western edge of the Haleakala Visitor's Center, the summits of Pa Ka'oao and Magnetic
Peak, and along the Park road corridor nearing [Haleakala High Altitude Observatory
Site]. These impacts will last for the life of the ATST, will continue to affect visitor
expectations of the summit natural vistas, and no mitigation will adequately reduce the
intensity of this impact.
JEFS #97 RA:515-16; see also id. at 463. It also concluded: "Construction and operation of the
ATST project. . . would result in major, adverse, short- and long-term, and direct impacts on the
traditional cultural resources" in the summit area. Id. at 473. "Mitigation measures would be
implemented, and while helpful, they would not, however, reduce the impact intensity to
moderate: impacts would remain major, adverse, long-term and direct." Id.
D.

Other Evidence Showed that the ATST's Impacts Would Be Substantial.

The applicant's conclusion that the impact of the ATST project would be substantial was
4

buttressed by the National Park Service, a former planning director, a professor of Hawaiian
studies and the two previous superintendents of Haleakala National Park. JEFS #207 SR:390409; JEFS #105 RA:19-32; JEFS #209 SR:504. The National Park Service "believes that both
during construction (short-term) and operation (long-term) the ATST will have a major adverse
impact to the viewshed." JEFS #207 SR:399; see also id at 392. The BLNR itself concluded:
"The cumulative effects on traditional cultural resources of past actions combined with the ATST
Project would be major, adverse, long-term and direct." JEFS # 115 RA:384 FOF 170.
E.

The BLNR Proceedings.

The BLNR's proceedings were unusual in a number of ways.
In deliberating over whether to grant the conservation district use peimit for the ATST
project in 2010, BLNR member David Goode asked whether the union had commitments from
the National Science Foundation to employ local Maui labor on the project. JEFS #69 RA:478.
The BLNR Chair cut short the testimony of Appellant's director. JEFS #71 RA:151 IT 38; JEFS
#105 RA:16 1140. Despite Appellant's repeated oral and written requests for a contested case,
JEFS #23 RA:11 ¶¶17 and 18, JEFS #69 RA:480, JEFS #71 RA:84, JEFS #105 RA:15 ¶34 and
at 390-97, JEFS # 115 RA:352 119, the BLNR granted the conservation district use penult in
December 2010 before Appellant could present its evidence, or cross examine any witnesses.
JEFS #23 RA:12 ¶ 25.6 It then held a post hoc contested case hearing. Id. Appellant suggested a
means by which the BLNR could attempt to cure the taint of prejudgment — by voiding its initial
decision. JEFS #71 RA:141-42, JEFS #113 RA:110-11, 116. But the BLNR refused to do so.
Then, the BLNR allowed some construction activities authorized by the December 2010
conservation district use permit to commence prior to completion of the contested case hearing.
JEFS #113 RA:215-17. On April 10, 2012 (during the post hoc contested case proceeding), the
applicant announced that it would commence construction on the ATST project on May 14, 2012
pursuant to the December 2010 conservation district use peimit. Id. at 45-47. The BLNR refused
to bar the applicant from starting all construction activities authorized by the December 2010
conservation district use peimit, and in fact allowed some of these construction activities to
proceed prior to completion of the contested case hearing. Id. at 52-54, 108-116, 215-17.
During the course of the post hoc contested case hearing, the Governor's office and U.S.

That approval is the subject of Kilakila '0 Haleakala v. Board of Land and Natural Resources,
SCWC-11-0000353, 2013 Haw. LEXIS 402 (Dec. 13, 2013), but is relevant in this case as well.

6

5

Senator Inouye's office exerted political pressure to get the ATST project approved. The Rimier
superintendent of Haleakala National Park had previously testified under oath that:
While serving as superintendent, I was well aware of Senator Inouye's displeasure with
my statements/comments against the construction of the ATST. His staff assistant, James
Chang placed heavy pressure on me to mute objections that the National Park Service had
regarding the impacts of the ATST. For example, in a meeting with Mr. Chang, he
strongly encouraged me to go along with the construction of the ATST project. When I
stated it was my job to guard against such extreme impacts to this majestic national park,
he indicated that he would go to the Secretary of the Interior to override my objections.
JEFS #105 RA:25-26. The first hearing officer in the contested case admitted that he, too, had
been subject to "inappropriate ex parte pressure and activity by U.S. Senator Inouye's and the
Governor's office." JEFS #111 RA:347. That hearing officer also claimed that "the pressure was
generated by a staffer in US Senator Inouye's office, and applied through the Governor's office.
I was not asked to recommend a particular result, although the result Senator Inouye's office
wanted from the Board was clear." Id. at 351. Although that hearing officer's role in the
contested case was terminated, the pressure and ex parte communication extended to members of
the BLNR. Jennifer Sabas, Senator Inouye's Chief of Staff, acting on behalf of the University,7
spoke to BLNR Chair William Aila, Jr. some time prior to January 30, 2012 regarding the ATST
project. JEFS #115 RA:299. Bruce Coppa, the governor's chief of staff, asked BLNR Chair Aila
to "please help" regarding the ATST contested case hearing. Id. at 298. On March 21, 2012,
Coppa and Sabas met with BLNR Chair Aila "to discuss the telescope, hearings' officer and
funding issue." JEFS #113 RA:259.
Only after a request pursuant to HRS chapter 92F to the governor's office uncovered this
meeting between the governor's chief of staff and BLNR Chair Aila, JEFS #113 RA:256-59 did
the BLNR confess that such a meeting took place. Id. at 287-88. Its belated confession about the
purpose of this meeting, however, was demonstrably false — claiming that the subject of the
meeting concerned the timing of the first hearing officer's expected decision (which had already

Sabas was clearly acting as the applicant's agent. Because he was worried about the loss of
funding, the applicant's Mike Maberry specifically asked Sabas to talk to the hearing officer's
boss' boss, Loretta Fuddy, the director of the department of health. JEFS #115 RA:299. Sabas
admitted that she could "carry the uh message" in meetings regarding the ATST because she was
told that "UH can't meet with DLNR". Id. at 297. The applicant's Mike Maberry thanked Sabas
for all her "help and support." Id. at 296. Sabas was quite worried about ensuring approval of the
ATST. "This will be bad if we lose it." Id. at 298.
7

6

been issued more than a month earlier). Id. at 311. Only after Appellant pointed out that the
BLNR's confession was inaccurate, id. at 291-92, did BLNR revise its statement. Id. at 311.
Appellant's requests for complete disclosure of all communication that BLNR members had
received from the Governor and others concerning the ATST project were rebuffed. JEFS #113
RA:37-41, 252-254, 287-89, 291-93, JEFS #115 RA:278- 315, 346.
Before the post hoc contested case hearing began, deputy attorney general Linda Chow
argued in circuit court that the BLNR could legally grant a conservation district use permit for
the ATST project pursuant to HRS chapters 205 and 183C — an issue at the heart of the contested
case hearing itself. JEFS #115 RA:202 and 198-205; JEFS #23 RA:12 ¶28. Nevertheless, she
was identified in the minute orders issued during the proceeding as "Counsel for the Tribunal"
and acted as such. JEFS #23 RA:9, BLNR Answer admitting to If 101 of FASC, JEFS #21
RA:105. BLNR refused to disqualify her participation. JEFS #111 RA:343; see also JEFS #103
RA:103-105. Pressure was imposed on the first hearing officer to give the deputy attorney
general Chow a role in completing the decision. JEFS #111 RA: 351. A second hearing officer
was appointed, who heard from no live witnesses, and whose findings were inexplicably
disregarded. JEFS #113 RA:212, 307-9, 313-340. Deputy attorney general Chow then assisted
the BLNR in drafting the Findings of Fact, Conclusions of Law, Decision and Order, which was
issued by the BLNR on November 9, 2012. JEFS #23 RA:13 ¶30.
In its November 9, 2012 decision, BLNR once again granted a conservation district use
permit for the ATST project. JEFS #115 RA: 439.
F.

The Circuit Court Affirmed the BLNR's Decision.

Appellant timely appealed the BLNR's November 2012 decision to the First Circuit
Court, primarily pursuant to MRS § 91-14. JEFS#23 RA:360. The Circuit Court affirmed the
BLNR's November decision. JEFS#23 RA:349-355.
III.

STATEMENT OF POINTS OF ERROR
The Circuit Court erred in affirnting the BLNR's November 2012 decision. JEFS #23

RA:349-355, attached as Appendix A.8 The court rejected the arguments and objections raised

Because this is a secondary appeal, Appellant identifies here the errors made by the circuit
court rather than the specific errors by the agency. Hawai'i Rules of Civil Procedure Rule 72
does not require an identification of the points of error made by the agency before the circuit
court. Nor do the Hawaisi Rules of Appellate Procedure (HRAP) apply to the circuit court.
HRAP Rules 1(a) and 2.1. In an abundance of caution, Appellant notes that in its FASC, JEFS
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by Appellant in its briefs. Id. at 34-64, 325-345. The circuit court addressed the ten issues raised
by Appellant and erred in rejecting them (presented here in a different order).
1.

Appellant asked: "Does the substantial evidence demonstrate that the ATST

project would have a substantial adverse impact to existing natural resources within the
surrounding area, community or region given that the applicant repeatedly admitted this?" Id. at
35. The circuit court erred in answering:
There exists substantial evidence that supports the conclusion that the ATST
project will not have a substantial adverse impact to existing natural resources with [sic]
surrounding area and community, consistent with BLNR's decision, "when considered
together with all minimization and mitigation commitments. . . [ATST will not cause
substantial impact to existing natural resources with the surrounding area, community, or
region." (Decision at 84)
Although Kilakila cites to the Federal Environmental Impact Study [sic] ("FEIS")
in support of its arguments to the contrary, the Court agrees with Appellees that the FEIS
is not necessarily a binding document. An environmental study is an "informational
document" as outlined and explained in HRS § 343-2 and Mauna Kea Power Co. Inc. v.
Board of Land and Natural Resources, 76 Haw. 259, 874 P.2d 1084 (1994).
Id. at 353. Appellant explained why this analysis was incorrect. Id. at 48-55, 330-32, 339-343.
2.

Appellant asked, "Was it error for the BLNR to weigh the ATST's economic and

other "benefits" when its rules no longer allow for the consideration of such other "benefits"? Id.
at 35. The circuit court erred in answering:
BLNR acted consistently with HAR § 13-5-1 which states, "[t]he purpose of this chapter
is to regulate land use in the Conservation District for the purpose of conserving,
protecting, and preserving the important natural and cultural resources of the State
through appropriate management and use to promote their long-tenn sustainability and
the public health, safety, and welfare.
Id. at 353. Appellant provided its analysis below. Id. at 60-62, 333-34, 344.
3.

Appellant asked, "Was it error for the BLNR to weigh the lack of alternatives

with the ATST's impacts when the rules do not allow for such weighing?" Id. at 35. The circuit
court erred in answering, "the record reflects that the BLNR did consider other sites, including
locations at the Reber Circle site and the lower Mees site." Id. at 354. Appellant's analysis was
provided below. Id. 62, 334, 344-45.
#21 RA:109, 113-115, Appellant pointed out the BLNR erred with respect to FOFs 167, 169,
176, 192 and COLs 24, 25, 26 28, 29, 32, 33 and 34. Appellant also objected to numerous other
findings and conclusions as irrelevant given the legal standards. The BLNR's November 2012
decision is attached as Appendix B and is found at JEFS # 115 RA:348-442.
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4.

Appellant asked, "Is the ATST project inconsistent with the purposes of the

conservation given its size; use of hazardous materials; location in an area that is already forty
percent developed and the resulting increased density; location in an area that the applicant and
many others in the community refer to as 'Science City'; industrial appearance; and substantial
impacts?" Id. at 35. The circuit court erred in answering:
Of the five subzones listed in HAR § 13-5-10, the ATST project is located in the General
Subzone. "The objective of this subzone is to designate open space where specific
conservation uses may not be defined, but where urban use would be premature." HAR §
13-5-14. BLNR found that the ATST project is not an urban use and is consistent with
the objectives of the General Subzone, particularly because the site is currently developed
with roads, parking lots and other astronomy facilities. The Court agrees.
Id. at 352. Appellant explained why this analysis was incorrect. Id. at 43-48, 327-330, 338-39.
5.

Appellant asked, "Does approval of the ATST project violate HAR title 13

chapter 5 where the project would have substantial adverse impacts, mars natural beauty and
significantly increases the intensity of land use in the conservation district?" Id. at 35. The circuit
court erred in answering,
BLNR's decision that the ATST project does not violate HAR Title 13, chapter 5, was
not erroneous. The ATST would be in close proximity to other previously developed
facilities for astronomy with [sic] the observation site. ATST would be "similar to the
existing facilities at the . . . site and surrounding areas, ... will preserve the existing
physical environmental aspects of the Land." ROA 146 at 85.
Id. at 353. Appellant explained why this analysis was incorrect. Id. at 56-60, 327-330, 333-34,
338-44.
6.

Appellant asked, "Was it error for the BLNR to approve the conservation district

use peunit when the applicant was not authorized to apply for the peiniit?" Id. at 35. The circuit
court erred in answering, "Pursuant to HAR § 13-5-31(a)(5) and (b), UH is the proper
Applicant." Id. at 354. Appellant's analysis was provided below. Id. at 62, 334, 345.
7.

Appellant asked, "Did the BLNR err in approving the ATST project when it is not

consistent with a valid management plan?" Id. at 35. The circuit court erred in answering:
Kilakila contests the validity of the Management Plan, and in the alternative, argues that
the ATST is inconsistent with the teinis of the Management Plan. However, validity of
the Management Plan is not a proper point of appeal at this level. In addition, Kilakila's
strong concern seems to be the Management Plan's provision (as outlined in the
Management Plan draft) that "Parking of heavy equipment and storage of construction
materials [be] outside the immediate confines of HO Property." However, the
9

Management Plan intended to prohibit parking specifically in areas that contain vital
environmental resources. BLNR took that point into consideration, along with the fact
that a portion of the ATST construction will be on the Federal Aviation Administration
site which contains no vital environmental resources.
Id. at 354. Appellant explained why this analysis was incorrect. Id. at 62-63, 345.
8.

Appellant asked, "Should the BLNR's 2012 decision be reversed when the BLNR

prejudged the issue by granting the conservation district use permit in December 2010 (before
giving Appellant the opportunity to present evidence and cross examine witnesses) and by
allowing some of construction activities to proceed prior to completion of the post hoc contested
case hearing?" Id. at 34-35. The circuit court erred in answering, "The BLNR followed the
proper procedure, pursuant to HAR § 13-1-29, which requires parties to request a contested
case." Id. at 352. Appellant explained why this analysis was incorrect. Id. at 37-39, 326, 336-37.
9.

Appellant asked, "Was it error for the BLNR to conduct a contested case on

whether to grant a conservation district use permit when it had already granted the permit?" Id. at
35. The court erred when it answered, "This point has already been addressed." Id. at 354.
Appellant's succinct analysis was provided. Id. at 64.
10.

Finally, Appellant asked, "Was the BLNR's post hoc contested case hearing

tainted by political pressure, ex parte communication, the refusal to fully and timely disclose the
extent of ex parte communication, the dual role of the deputy attorney general as adversary and
advisor to the tribunal, and the arbitrary deletion of key findings by the hearing officer?" Id. at
35. The circuit court erred when it answered, "There was no improper ex parte communication.
Any ex parte communication that occurred constituted 'peimitted ex parte communication' under
HAR § 13-1-37(b)(2). Deputy Attorney General Linda Chow acted consistent with her duties."
Id. at 352. Appellant explained why this analysis was incorrect. Id. at 39-43, 326-27, 337-338.
IV.

STANDARD OF REVIEW
As the Hawai'i Supreme Court has repeatedly articulated:
Review of a decision made by the circuit court upon its review of an agency's decision is
a secondary appeal. The standard of review is one in which this court must deterniine
whether the circuit court was right or wrong in its decision, applying the standards set
forth in HRS § 91-14(g) (1993) to the agency's decision. HRS § 91-14(g), "Judicial
review of contested cases," provides:
(g) Upon review of the record the court may affirm the decision of the agency or
remand the case with instructions for further proceedings; or it may reverse or
modify the decision and order if the substantial rights of the petitioners may have
10

been prejudiced because the administrative findings, conclusions, decisions, or
orders are:
(1) In violation of constitutional or statutory provisions; or
(2) In excess of the statutory authority or jurisdiction of the agency; or
(3) Made upon unlawful procedure; or
(4) Affected by other error of law; or
(5) Clearly erroneous in view of the reliable, probative, and substantial
evidence on the whole record; or
(6) Arbitrary, or capricious, or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.
HRS § 91-14(g) (1993). Under HRS § 91-14(g), conclusions of law are reviewable under
subsections (1), (2), and (4); questions regarding procedural defects are reviewable under
subsection (3); findings of fact are reviewable under subsection (5); and an agency's
exercise of discretion is reviewable under subsection (6). A conclusion of law that
presents mixed questions of fact and law is reviewed under the clearly erroneous standard
because the conclusion is dependent upon the facts and circumstances of the particular
case.
Save Diamond Head Waters LLC v. Hans Hedemann Surf Inc., 121 Hawai'i 16, 24-25, 211 P.3d
74, 82-83 (2009) (internal citations and quotation marks omitted). "F0Fs are reviewable under
the clearly erroneous standard to determine if the agency decision was clearly erroneous in view
of reliable, probative, and substantial evidence on the whole record." In re Tao Ground Water
Mgmt. Area High-Level Source Water Use Permit Applications & Petition, 128 Hawai'i 228,
238, 287 P.3d 129, 139 (2012). "An FOF or a mixed determination of law and fact is clearly
erroneous when (1) the record lacks substantial evidence to support the finding or determination,
or (2) despite substantial evidence to support the finding or determination, the appellate court is
left with the definite and firm conviction that a mistake has been made." Id "Substantial
evidence" is defined as "credible evidence which is of sufficient quality and probative value to
enable a person of reasonable caution to support a conclusion." Id. Conclusions of law "are
freely reviewable to determine if the agency's decision was in violation of constitutional or
statutory provisions, in excess of statutory authority or jurisdiction of agency, or affected by
other error of law." Id. The interpretation of a statute is question of law reviewable de novo. Ka
Pdakai 0 Kdaina v. Land Use Corn 'n, 94 Hawai'i 31, 41, 7 P.3d 1068, 1078 (2000).
Because this case involves the protection of the public's natural and cultural resources,
the court "must ensure that the agency has taken a 'hard look' at environmental factors." Sierra
Club v. DOT, 115 Hawai'i 299, 342, 167 P.3d 292, 335 (2007). When the environment is at
issue, the Hawai'i Supreme Court has not hesitated to closely examine the evidence and overturn
11

agency findings. Curtis v. Board of Appeals, 90 Hawai'i 384, 399-400, 978 P.2d 822, 837-8
(1999)(holding that the board of appeals erred in its finding regarding the value of project);
Diamond v. Dobbin, 2014 Haw. LEXIS 39 (January 27, 2014)(section XIII of opinion, holding
that BLNR made a number of clearly erroneous findings).
Because neither the hearing officer nor the BLNR heard the testimony of live witnesses
in the contested case, this Court is in as good a position to evaluate credibility as the BLNR.
V.

ARGUMENT
This Court should reverse the BLNR's decision granting the conservation district use

permit for the ATST project. First, the substantial evidence simply does not support a conclusion
that the ATST project would not have a substantial adverse impact to existing natural resources —
given the admissions and the utter lack of evidence that the mitigation measures would reduce
the intensity of the impact to less than substantial. Second, BLNR violated HAR § 13-5-30(c)(4)
when it considered economic factors. Third, BLNR also violated its rules in weighing the lack of
alternatives against the ATST's adverse impacts. Fourth, the ATST project undermines the
purposes of the conservation district and of the general subzone. Fifth, approval of the ATST
project violates HAR title 13 chapter 5. Sixth, the correct entity did not apply for the
conservation district use peimit. Seventh, the ATST project is not consistent with a valid
management plan. Eighth, the BLNR prejudged the issue in the contested case hearing. Ninth,
the BLNR acted pursuant to an unauthorized procedure. Finally, the post hoc contested case
hearing was riddled with procedural irregularities. For any and all of these reasons, the BLNR's
decision should be reversed.
A.

Substantial Evidence Does Not Support a Conclusion that the ATST Project
Would Not Have a Substantial Adverse Impact.

The BLNR's rules provide that an applicant has the burden of demonstrating that its
proposed use, among other things, will not "cause substantial adverse impact to existing natural
resources[.]" HAR § 13-5-30(c)(4). (The term "natural resource" includes cultural sites, HAR §
13-5-2.) The substantial evidence does not support a conclusion that the ATST project would not
have a substantial adverse impact to resources within the surrounding area, community or region.
The applicant's own evidence demonstrates beyond any shadow of a doubt that the impacts are
substantial. The applicant admits that the mitigation measures will not reduce the severity of the
impacts. The BLNR distorts portions of the record to justify its preordained conclusion.
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1.

The ATST's impacts are substantial.

The applicant and its partner have repeatedly admitted that the ATST project's impacts to
cultural resources, scenic beauty and quiet are substantial. These impacts are documented not
only in the FEIS — as erroneously assumed by the circuit court — but also in the applicant's own
conservation district use application as well as its partner's record of decision.
The applicant and its partner repeatedly admit that the ATST project would cause
substantial impacts to a significant cultural site: the summit of Haleakala.. According to the
applicant's study: "The summit of Haleaka1a. is considered throughout Polynesian culture as a
Pu'u Honua (a sacred place). For the entire island of Maui, it is the most sacred site in terms of
its past history and association of the ancient primordial gods and goddess of the past who dwell
there." JEFS #93 RA:224. The applicant's conservation district use application admits, the
"ATST Project would have a substantial (major) adverse impact on cultural resources."
JEFS #51 RA:56. The FEIS states that the construction and operation of the ATST project
"would result in major, adverse, short-and long-term direct impacts on the traditional cultural
resources" in the summit area. JEFS #203 SR:81.9 "Overall, there is a belief that to go forward
with the proposed ATST Project would result in the desecration of a sacred site, with some
equating the effects to building an observatory next to the Wailing Wall in Jerusalem or within
the city of Mecca." Id. at 287. The FEIS stated,
The proposed ATST Project would have a major impact on Native Hawaiians from
conducting their traditional cultural practices, in particular, because of the size and color
of the proposed ATST. Also, conducting traditional cultural practices often requires an
uninterrupted view of the summit area is often cited as necessary to make an emotional
and physical connection to a place of importance.
Id. at 455. The National Science Foundation agreed, concluding that the ATST project would
"result in major, adverse, short- and long-term direct impacts on the traditional cultural
resources." JEFS #97 RA:473. The BLNR's Finding of Fact states clearly: "The cumulative
effects on traditional cultural resources of past actions combined with the ATST Project

While the conclusions of an FEIS are not necessarily binding, Mauna Kea Power v. BLNR, 259,
265, 874 P.2d 1084, 1090 (1994), there must be some evidence to rebut them. In that case, the
Hawai'i Supreme Court held that substantial evidence can rebut the conclusions of an FEIS. In
contrast, the applicant here introduced no evidence that the impacts are less than those disclosed
in the FEIS for the ATST project. There must be some evidence to support a conclusion that is
different from that drawn in the FEIS. See also In re riao, 128 Hawai'i at 251, 287 P.3d at 152.
9
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would be major, adverse, long-term and direct." JEFS #115 RA: 384.
The applicant and its partner also repeatedly admit that the ATST project would cause
substantial impacts to scenic vistas. The summit of Haleakala, including views from the area near
where the ATST is proposed and views toward where the ATST is proposed, offers unique and
spectacular scenic vistas. JEFS #207 SR:393; JEFS #105 RA:20-21, 24, 31; JEFS #117 RA:32021. Pu'u 'Ula'ula, located just two hundred yards from the ATST site, JEFS # 115 RA:355, is
"one of Haleakala National Park's most popular overlooks." Id. at 354; JEFS #203 SR:250. The
applicant's own conservation district use application states that "the impact on visual resources
at the Pu'u 'Ula'ula (Red Hill) Overlook from the construction and operation of the proposed
ATST Project is substantial because of its prominence in relatively close-up views." JEFS #51
RA:79. It concluded that the "proposed use will cause a substantial visual impact on visitors to
the summit area of [Haleakala National Park]." Id. at 78. The National Science Foundation,
which co-authored the FEIS, concluded that "the construction and operation of the ATST will
have major adverse short-term and long-term impacts to visual resources and view planes within
key areas of the Park." JEFS #97 RA:463; see also id. at 515-16. The FEIS reached the same
conclusions: "Changes in the viewshed during the operations phase would result in major,
adverse and long-term impacts on the visitor use and experience from locations where the
ATST project would be prominently seen." JEFS #203 SR:390. The National Park Service
"believes that both during construction (short-term) and operation (long-term) the ATST will
have a major adverse impact to the viewshed." JEFS #207 SR:399.
The applicant admits that noise from construction of the proposed ATST project is
"anticipated to be a major, adverse, short-term, direct impact," JEFS #203 SR:88; see also JEFS
#117 RA:135-138, 140, 143-45, and could affect "Native Hawaiian cultural practitioners and
those engaged in recreational activities, even when such levels comply with regulatory
requirements." JEFS #203 SR: 88.
Given the applicant's own evidence that the ATST project would have a substantial
adverse impact on cultural resources, quiet, visual resources and view planes, the BLNR cannot
deny that the ATST would cause substantial adverse impacts. 10

10 Appellant presented even more compelling evidence at the contested case hearing than the
evidence cited above. Even if a fact-finder were to reject all of Appellant's evidence, the
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2.

The BLNR offered no explanation for rejecting all this evidence.

Given all the evidence as to the substantial impacts of the ATST, the BLNR was obliged
to give "some reason for discounting the evidence rejected." In re 'Icio, 128 Hawaii at 251, 287
P.3d at 152. The BLNR, however, failed to offer such an explanation.
Nothing in BLNR's decision discounts, or gives any reason to discount, the applicant's
own admissions in its conservation district use application, JEFS #51 RA:56, 78-79, or the
admissions of its partner, the National Science Foundation. JEFS #97 RA:463, 473, 515-16.
Nothing in BLNR's decision suggests that it found the conclusions of the FEIS
inapplicable to the analysis undertaken pursuant to HAR § 13-5-30(c), or provides any reason for
discounting them. In fact, BLNR noted in its FOF 141 that the purpose of the FEIS "is to identify
the environmental impacts and cumulative environmental impacts associated with construction
and operation of the ATST." JEFS #115 RA:379. It relied on the FEIS to render its conclusions
with respect to numerous impacts including: impacts from operational noise (FOF 186 and 187),
id. at 387, impacts to endangered species (FOF 204, 205, 209 and 210), id. at 391-93, and
impacts to air quality (FOF 223), id. at 396. It therefore would be arbitrary for BLNR to reject
the other conclusions of the FEIS without any explanation.
3.

Mitigation measures do not reduce the impacts to less than substantial.

HAR § 13-5-30(c)(4) does not state that as long as mitigation measures are employed
that substantial impacts magically become insubstantial. For the purposes of HAR § 13-530(c)(4), it is not sufficient that impacts be reduced; they must be reduced to less than
substantial. After all, cleaning up an oil spill may reduce the oil spill's substantial impacts, but
may not reduce the impact to less than substantial. There is no evidence in the record that the
mitigation measures would actually reduce the impact of the ATST to less than substantial. The
FEIS concluded,
Construction and operation of the proposed ATST project. . . would result in major,
adverse, short- and long-term, direct impacts on the traditional cultural resources within
the ROI [Region of Influence].. . Mitigation measures would be implemented; however,
those measures would not reduce the impact intensity: impacts would remain major,
adverse, long-term and direct.
JEFS #203 SR:81. The FEIS explained,

evidence submitted by the Applicant itself demonstrates irrefutably that the impacts are
substantial and unmitigable.
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the structure would interfere with the relationship between the Native Hawaiians and
Haleakala. The existence of the structure, therefore, at either alternative site would, from
this perspective, have a major, adverse, and long-term effect on cultural resources.
Mitigation measures to minimize the effects on cultural resources are discussed below,
although for these major impacts, no mitigation would reduce the impacts to a lower
threshold of intensity.
JEFS #203 SR:289. According to the FEIS,
Based on the information gathered during the course of this study and presented in this
report, the overwhelming evidence, from a cultural and traditional standpoint, points
toward a significant adverse impact on Native Hawaiian traditional cultural practices and
beliefs. This determination of significant adverse impact would apply to both the
preferred Mees Location and the alternative Reber Circle location. To the majority of
Native Hawaiians and non-Hawaiians who participated in this process, the proposed
undertaking is unmitigable and therefore, following the "No Action" alternative and
keeping both the Mees site and Reber Circle site in their undeveloped state was strongly
recommended.
Id. at 1168-69. Mitigation measures for the noise impacts from construction of the proposed
ATST project "would not reduce the level of impact" — which is "major." Id. at 88; JEFS 117
RA:145.
Long after the FEIS was accepted and the mitigation measures agreed to, the National
Science Foundation concluded:
Construction and operation of the ATST Project at either the Preferred Mees site or the
Alternative Reber Circle site would result in major, adverse, short- and long-tenn, and
direct impacts on the traditional cultural resources with the Region of Influence (ROT).
No indirect impacts would be expected to occur. Mitigation measures would be
implemented, and while helpful, they would not, however, reduce the impact
intensity to moderate: impacts would remain major, adverse, long-term and direct.
JEFS #97 RA:473. The National Science Foundation also concluded:
At the Preferred Mees site, there will also be a major, adverse long-term impact on visual
resources for [Haleakala National Park] visitor use and experience once the ATST facility
is erected. The fully executed facility will be visible from Pu'u Ula‘ula Overlook, the
western edge of the Haleakala Visitor's Center, the summit of Pa Ka'oao and Magnetic
Peak, and along the Park road corridor nearing [Haleakala High Altitude Observatory
Site]. These impacts will last for the life of the ATST, will continue to affect visitor
expectations of the summit natural vistas, and no mitigation will adequately reduce the
intensity of this impact.
JEFS #97 RA:515-16. The conservation district use application declares:
ATST Project would have a substantial (major) adverse impact on cultural resources.
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Specifically, the proposed ATST Project would be seen as culturally insensitive and
disturb traditional cultural practices conducted within the Region of Influence (ROT),
which includes parts of HALE. Noise and associated construction-related disturbances
would also have a major, adverse impact on cultural practices within the ROT. No
mitigation would eliminate these impacts, but numerous mitigation measures would be
employed to reduce such impacts as much as possible.
JEFS #51 RA:56. Reducing impacts "to the greatest extent possible" does not render the impacts
insubstantial. It is the applicant's burden to prove that the mitigation measures reduce the
intensity of the impact of the ATST project to less than substantial.
Given the explicit admissions of the applicant itself and its partners, and given the
complete lack of evidence whatsoever that the mitigation measures would actually reduce the
impacts of the project to anything less than substantial, the BLNR could only conclude that the
ATST project would have a substantial impact to existing natural resources within the
surrounding area, community or region.
If the applicant had submitted evidence regarding the effect of the mitigation measures,
the BLNR might have been able to conclude that the mitigation measures reduce the intensity of
the impact to less than substantial. Morimoto v. Bd. of Land & Natural Res., 107 Hawai'i 296,
303, 113 P.3d 172, 179 (2005) concerned BLNR's decision to grant a conservation district use
permit for an upgrade of the Saddle Road by the State Department of Transportation and the
Federal Highways Administration (FHA). The U.S. Fish and Wildlife Service (FWS) — a party
with no interest in the project — prepared a biological opinion that included a detailed mitigation
plan to offset and minimize damage that the highway would cause to critical habitat of an
endangered bird (the palila) and an endangered shrub (Silene hawaiiensis). The opinion
concluded that the project
is not likely to jeopardize the continued existence of the Palila or Silene hawaiiensis and
is not likely to adversely modify Palila critical habitat. These findings are based in large
part on the conservation measures built into the project by [FHA] . . . . [FWS] believes
that the mitigation measures built into the project design by [FHA] will offset the
modifications being made to Palila critical habitat and enhance the likelihood of survival
and recovery of the Palila."
Id. at 299, 113 P.3d at 175. The mitigation plan received "wide support from scientific,
regulatory agency, and environmental communities, and segments of the local community." Id.
at 300, 113 P.3d at 176. The Court emphasized that FWS's finding of "no jeopardy" to the bird
and shrub was "based in large part on the conservation measures built into the project by
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[FHA]." Id. at 303, 113 P.3d at 179. Thus, when there is evidence that mitigation measures
reduce the effect of a project to one that does not cause substantial adverse impacts, the BLNR
can issue a conservation district use permit.
Not only is there no such evidence here, but there is also no nexus between the impacts
(adverse impacts to a cultural site) and the mitigation measures (implementation of a math and
science curriculum; acknowledgment in scientific publication; sense of place training; road renaming, JEFS #115 RA:400, 404, 405, 409). The cultural harm caused by the actual presence of
the massive ATST structure is not mitigated by these measures. How could it be? Nor is there a
nexus between the off-site measures that provide benefits to certain members of the public and
the adverse impact to the cultural site. Id. at 400-1.
Furthermore, some of the mitigation measures (decommissioning and re-painting, id. at
407, 408) give the National Science Foundation (not the BLNR) ultimate decisionmaking
authority as to whether the mitigation measure will actually be implemented. JEFS #51 RA:11;
JEFS #117; RA:249. These promises are as illusory as someone saying "I promise to give you
five dollars tomorrow unless I change my mind." There is no basis to conclude that the substance
of these mitigation measures will actually be implemented, and therefore there is no basis to
conclude that any impact would be reduced. The Hawai'i Supreme Court specifically condemned
attempts to address impacts to cultural resources after the granting of a land use approval. Ka
Pdakai, 94 Hawai'i 31, 7 P.3d 1068.
Finally, a structure that already exists cannot be considered mitigation for a project that is
proposed. One mitigation measure is the construction of an east-facing ahu. JEFS #115 RA:397,
Id. at 353 and 382 FOFs16, 158-160. The east-facing ahu, however, was built before the
conservation district use application was even submitted. JEFS #51 RA:72-73. It therefore
cannot be considered a mitigation measure.
In sum, (a) there is no evidence in the record that the mitigation measures would actually
reduce the impact of the ATST to less than substantial; (b) there is a plethora of evidence that the
impacts of the ATST project are unmitigable; (c) there is no nexus between some mitigation
measures and the halm they are supposed to address; (d) implementation of some mitigation
measures is purely discretionary by the applicant's partner; and (e) one mitigation measure
already exists and therefore cannot be considered to be mitigation.
4.

FOF 169 distorts the evidence.
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In a deliberate effort to reach a preordained result, the BLNR attempted to minimize
these impacts by cherrypicking and misquoting the record in its FOF 169. JEFS # 115 RA: 384.
One sentence of the FEIS states, "Therefore, because of the past construction of manmade
structures on the summit and the current view, which is already interrupted, the addition of the
proposed ATST Project would be incremental in the degradation of the summit as a traditional
cultural property." JEFS #203 SR:455. In FOF 169, the BLNR changed the word "incremental"
from the FEIS and substituted the term "only slightly increase" — without any basis whatsoever.
In fact, in objecting to the conclusions of the hearing officer, Appellant had pointed out that all
impacts are incremental. JEFS #115 RA:171 n.2. Simply because an impact is "incremental"
does not mean that it is not substantial. An increment, according to Black's Law Dictionary is
"an increase in quantity, number, value, etc. That which is gained or added." The word
"incremental" does not suggest the degree or quantity of an increase. Other words, such as
"negligible" or "substantial" describe the degree of an incremental impact. The FEIS' use of the
word "incremental" does not include a connotation that degradation will "only slightly increase."
Nevertheless, the BLNR engaged in wordsmithing to create a finding that supported its previous
decision to grant the conservation district use permit. Nothing in the record demonstrates that the
ATST would "only slightly" increase the degradation of the summit as cultural property.
In any case, FOF 169 is contradicted by FOF 170, which states: "The cumulative effects
on traditional cultural resources of past actions combined with the ATST Project would be
major, adverse, long-term and direct." JEFS # 115 RA: 384.
5.

FOFs 176 and 192 are clearly erroneous or create an incorrect impression.

Unlike FOF 169, FOFs 176 and 192 accurately quote from two portions of the FEIS.
Nevertheless, to the extent that they may imply that the visual impact is not substantial, they
create an inaccurate impression.
First, they are contradicted by numerous other portions of the FEIS. JEFS #203 SR:390;
see also id. at 102 and 504.
Second, the National Science Foundation that prepared the FEIS later changed its
conclusions that fonned the basis of FOFs 176 and 192. It wrote,
While the outcome of the qualitative analysis was that there would be only moderate
adverse impacts to viewsheds and visual resources as a result [of] the ATST, NSF
acknowledges that that the quantitative analysis did reveal that there would be major
adverse impacts. Moreover, NSF, in section 4.6 of the FEIS, did acknowledge that the
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visual effects from construction and operation of the ATST would result in major,
adverse impacts to visitor experience within the Park. Accordingly, in consideration of
both the quantitative and qualitative analyses and the comments of the NPS and
others, NSF agrees that construction and operation of the ATST will have major
adverse short-term and long-term impacts to visual resources and view planes
within key areas of the Park. . . .
JEFS #97 RA:462-63; see also id. at 515-16.
Third, the applicant's conservation district use application, concluded that the visual
impacts were substantial — particularly from the most important vistas. JEFS #51 RA:78-79.
Fourth, the FEIS fails to provide a cogent explanation of its methodology and what
distinguishes "moderate" impacts from "major" ones. In fact, the FEIS defines a "moderate"
visual impact as one for which mitigation would likely be successful. JEFS #203 SR:321. Yet,
the FEIS states the visual impacts of the ATST project cannot be mitigated. Id. at 84. By
definition then, the impact cannot be considered only "moderate."
Fifth, the applicant failed to provide any witnesses in the contested case hearing who
could explain the FEIS' visual impact methodology. JEFS #117 RA:177-79, 181, 204.
Sixth, a sister federal agency, the National Park Service, was highly critical of the visual
impact methodology. JEFS #207 SR:391-92, 398-400.
Finally, the Hawai‘i Supreme Court has recognized the importance of protecting natural
beauty even in developed areas. In State v. Diamond Motors, 50 Haw. 33, 36, 429 P.2d 825, 828
(1967), the Court held that protecting beauty from further encroachment in an industrial district
was important. Thus, even though structures already mar a beautiful landscape, construction of a
massive building that will rise an additional fifty feet higher than any other structure will
substantially impair the view.
6.

FOF 167 is clearly erroneous.

FOF 167 is obviously incorrect. The record is replete with evidence that Native Hawaiian
usage of the summit prior to November 25, 1892 was an established practice. According to the
applicant: "From traditional times to the present day, kanaka maoli (Native Hawaiians) ascend
the mountain to engage in ceremonial activities either within a group setting (e.g. with hula halau
or to observe the Makahiki) or in solitude." JEFS #203 SR:1167. "The large number of remnant
archaeological sites indicates that the area was used and therefore held significance during
traditional times." Id. at 1157. The applicant's report notes that archaeological sites "represent a
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remnant of a Native Hawaiian cultural landscape." Id. at 711. Many of the sites are precontact
(i.e., long before 1892): site 5438, id. at 718, site 5439, id. at 720, site 5440, id. at 723.
According to the applicant, historic site 5441 consists of two small terrace features with a
commanding view of the island of Hawai'i that it is possibly a ceremonial area. Id. at 730-31. It
has been identified as having "important traditional cultural value to the native Hawaiian
people." Id. at 746 (significant criterion e). The pre-contact archaeological sites once used by
Native Hawaiians are physical evidence that Native Hawaiians used this area. Id. at 231. The
applicant admitted that umbilical cords, or piko, were buried in the summit area. Id. at 1157.
Appellant provided testimony that this practice pre-dated 1892. JEFS #105 RA:13. FOF 167 is
also contradicted by FOFs 3, 156 and 165. JEFS #115 RA: 351, 382-83. Finally, the applicant
admits that "[a] number of traditional cultural practices are conducted in the Haleakala summit
area." JEFS #23 RA:21, admitting to paragraph 27 of FASC found at JEFS #21 RA:96.
7.

Conclusion.

Given (1) the statements made by the applicant itself and its partners, (2) the BLNR's
failure to explain why all the evidence regarding the substantial impacts should be discounted,
(3) the complete lack of any evidence whatsoever that the mitigation measures would actually
reduce the impacts of the project to anything less than substantial, and (4) BLNR's flawed
factual findings, the circuit court erred in concluding that there was substantial evidence
demonstrating that the ATST project would not have a substantial impact. Thus, the 2012
decision and order should be reversed pursuant to subsections (5) and (6) of H.R.S. § 91-14(g).
B.

The BLNR Violated its Rules By Considering Economic Factors.

In rendering a decision pursuant to HAR chapter 13-5, the BLNR's decisionmaking
authority is naturally constrained by the criteria set forth in that chapter. The decisionmaking
criteria are spelled out in detail in HAR §13-5-30(c). These criteria do not include consideration
of economic benefits, job creation, or community benefits outside the conservation district and
far from the project. Consideration of these factors that have nothing to do with the resources in
the conservation district violates HAR chapter 13-5.
BLNR's criteria are unlike those that govern the land use commission (LUC). The LUC
may consider economic benefits. HRS § 205-17(3)(D) specifically requires the LUC to consider
"[p]rovision for employment opportunities and economic development." No such language is
found in BLNR's rules.
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In fact, prior to 1994, BLNR's rules specifically authorized government uses of
conservation district land "where the public benefit outweighs the impact on the conservation
district." The current version of the rules, however, omitted that language after the legislature
enacted HRS chapter 183C in 1994. By deleting this language over a decade ago, the BLNR
made it very clear that benefits outside the conservation district could not outweigh any impacts
on the conservation district.
In deliberating over whether to grant the conservation district use pennit for the ATST
project, BLNR member Goode asked whether the union had commitments from the National
Science Foundation that local Maui labor would be used on the project. JEFS #69 RA:478. More
egregiously, in considering whether the ATST project satisfied the specific criterion of HAR §
13-5-30(c)(4)("The proposed land use will not cause substantial adverse impact to existing
natural resources within the surrounding area, community or region."), in Conclusion of Law
(COL) 28(d), the BLNR weighed the "economic benefits" of the project and cited them as
reasons for granting the permit, JEFS #115 RA:433-34 — benefits that have nothing to do with
the adverse impact to natural resources. In its findings, the BLNR specifically and repeatedly
considered the "jobs and revenue for the economy that would be created on Maui." Id. and at
423-25.
Such discussion about whether the ATST project will create jobs, generate revenue,
provide community benefits outside the conservation district and off the summit of Haleakala, or
is important for studying the sun are irrelevant and immaterial to the criteria established by HAR
title 13 chapter 5. The BLNR's consideration of this evidence in applying the criteria in HAR §
13-5-30(c) — criterion (4) in particular — was improper. The circuit court's reference to HAR §
13-5-1 is a non sequitor. Thus, the 2012 decision and order should be reversed pursuant to all the
subsections of H.R.S. § 91-14(g).
C.

The BLNR Violated its Rules in Considering the Lack of Alternatives.

Similarly, the BLNR violated its own rules by considering whether limited alternatives
may outweigh the impacts. JEFS #115 RA:431. Instead of analyzing the intensity of the impacts,
as required by HAR § 13-5-30(c)(4), the BLNR balanced the lack of sound alternatives against

"HAR § 13-2-11(c)(8) (1991). Appendix C. This repealed version of the conservation district
rules is found at the Supreme Court law library. It was repealed by Act 283, 2000 Sess. Laws of
Haw.
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the impacts. The rules, however, do not allow the BLNR to disregard, or minimize the
importance of, visual or other impacts simply because there may be no other place, or manner,
that a particular project can be built. BLNR's rules require that the impacts be determined. There
is no weighing of impacts against the lack of alternatives.
Nevertheless, in COLs 24-26, the BLNR explicitly declared that it considered whether
limited alternatives may outweigh the impacts. JEFS #115 RA:431. Nothing in BLNR's rules
allows for such weighing. The BLNR assumed that because there are no other comparable
alternate locations for the ATST that there was no alternative to building the ATST on
Haleakala. Yet, the BLNR admits, there is no requirement that the ATST be constructed at all.
JEFS #23 RA:9 admitting to ¶180 of FASC, found at JEFS #21 RA:114. Therefore, it should
have simply analyzed the impact of the project regardless of a lack of alternatives. BLNR cannot
simply adopt a new criterion that is not in its rules to justify a preordained result.
BLNR's consideration of alternative sites, as the circuit court mentioned, is irrelevant.
Because the BLNR must apply its rules as they are written and not invent new criteria, the 2012
decision and order should be reversed pursuant to all the subsections of H.R.S. § 91-14(g).
D.

The BLNR Approved a Land Use Contrary to the Purposes of the
Conservation District.

Approval of the ATST project is inconsistent with the purposes of the conservation
district, and thereby violates HRS chapters 205 and 183C and HAR §§ 13-5-30(c)(1) and (2).12
HAR § 13-5-30(c) requires that any proposed land use in the conservation district be "consistent
with the purpose of the conservation district." HAR § 13-5-30(c)(1). Furthermore, any proposed
land use must be "consistent with the objectives of the subzone of the land on which the use will
occur." HAR § 13-5-30(c)(2). The proposed ATST would be located in the general subzone of
the conservation district. JEFS #115 RA:357 FOF 37 AND 38. The objective of the general
subzone is to "designate open space where specific conservation uses may not be defined, but
where urban uses would be premature." HAR § 13-5-14(a). The size, scale, density, intensity
and impacts of the proposed ATST are inconsistent with the purpose of the conservation district
and with the objectives of the general subzone.

12

To be clear: Appellant is not arguing that astronomy facilities are per se inconsistent with the
purposes of the conservation district. Rather, this specific project, the ATST project (given its
location, size, scale, density, intensity and impacts) is inconsistent with these purposes.
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HRS Chapter 205, the State Land Use Law, established four land use districts: urban,
rural, agricultural and conservation. HRS § 205-2. "Land in an urban district tolerates the highest
degree of development and conservation land the least." Life of the Land, 63 Haw. at 170 n.3,
623 P.2d at 437 n.3. See also, HRS § 205-2(a)(1) and HRS § 205-2(e). In sum, the overarching
purpose of the state land use law is to "protect and conserve" natural resources and foster
"intelligent," "effective," and "orderly" land allocation and development. Curtis, 90 Hawai'i at
396, 978 P.2d at 834. In Curtis, the Hawai'i Supreme Court observed that "conservation lands
must be reserved if practicable, agricultural lands should be protected, and urban lands should be
developed in orderly fashion." Id. When the State Land Use Law was first enacted, legislators
foresaw the need to "conserve forests, water resources and land, particularly to preserve the
prime agricultural land from unnecessary urbanization." H. Stand. Comm. Rep. No. 395, 1961
House Journal 855. Similarly, legislators realized there was a "special need" to "protect the
unique natural assets of the state." S. Stand Comm Rep. No. 937, 1961 Senate Journal 883.
When the legislature referred to "urban encroachment," "urbanization," "urban
development" and "urban growth" in enacting the State Land Use Law, S. Stand Comm. Rep.
No. 937, 1961 Senate Journal 883, it had a clear reference point as to what the word "urban"
meant. "The word urban is defined as 'of or belonging to a city or town' and is derived from the
Latin urbanis, which in that language imports the same meaning. This Latin word is derived, in
turn, from urbs, urbis, a city." South Pasadena v. San Gabriel, 25 P.2d 516, 518 (Cal. App.
1933). See also, King v. Sweatt, 115 F. Supp. 215, 221 (D. Ark. 1953)("The word urban is
defined as, 'characteristic of, constituting or pertaining to a city or town.").
When the law regulating activities in the conservation district was re-written in 1994,
legislators made it abundantly clear that the purpose of the conservation district is to "conserve,
protect, and preserve the important natural resources of the State through appropriate
management and use to promote their long-term sustainability and the public health, safety and
welfare." HRS § 183C-1 and HAR § 13-5-1. Uses of land in the conservation district must be
"consistent with the conservation of necessary forest growth, the conservation and development
of land and natural resources adequate for present and future needs, and the conservation and
preservation of open space areas for public use and enjoyment." HRS § 183C-4(b). The
legislature specifically identified low-impact uses that might be authorized in the conservation
district: "farming, flower gardening, operation of nurseries or orchards, growth of commercial
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timber, grazing, recreational or hunting pursuits, or residential uses." HRS § 183C-4(d).
Although the agricultural district is less regulated than the conservation district, the
legislature and the Hawai'i Supreme Court have long condemned the urbanization of agricultural
district lands. In 1976, when the Legislature amended the State Land Use Law, it noted that the
purposes of the agricultural district were "being frustrated by the development of urban type
residential communities." S. Stand. Comm. Rep. No. 662, 1976 Senate Journal 1177; See also,
1976 House Journal at 532-3 and 1095; HRS §§ 226-13(b)(7), 226-104(b)(1), 226-104(b)(5),
226-104(b)(9), 226-104(b)(12); 226-104(b)(13).
In Neighborhood Bd. No. 24 (Waianae Coast) v. State Land Use Comm'n, 64 Haw. 265,
639 P.2d 1097 (1982), the Hawai'i Supreme Court reviewed a proposal to build an amusement
park on land classified "agricultural" in Waianae. The Court held that the proposed amusement
park ran contrary to the objectives sought to be accomplished by the State Land Use Law and
undermined the effectiveness and objectives of HRS chapter. 205. Id. at 270, 639 P.2d at 1101.
The Court held that allowing an amusement park in the agricultural district
frustrates the objectives and effectiveness of Hawaii's land use scheme. By enacting
HRS ch. 205 in 1961, the legislature intended, inter alia, to "[s]tage the allocation of land
for development in an orderly plan," H. Stand. Comm. Rep. No. 395, 1st Haw. Leg., 2d
Sess., reprinted in 1961 House Journal 855-56, and to redress the problem of
"[i]nadequate controls [which] have caused many of Hawaii's limited and valuable lands
to be used for purposes that may have a short-term gain to a few but result in a long-temi
loss to the income and growth potential of our economy." Act 187, 1961 Haw. Sess.
Laws 299. The interim statewide land use guidance policies enumerated in HRS § 20516.1 (1976 & Supp. 1981) and the Hawaii state plan, HRS ch. 226, themselves articulate
as planning objectives the avoidance of scattered urban development and the
accommodation of urban growth in existing urban areas. See HRS §§ 205-16.1(3),
(4), 226-104, -105.
Id. at 272-3, 639 P.2d at 1103. The Court concluded by stressing the importance of preventing
the "ad hoc infusion of major urban uses" into other districts. Id. at 273, 639 P.2d at 1103. The
Court did not simply vacate the LUC's decision; it reversed it. In short, the Court condemned the
effort to urbanize land that was not classified for an urban use.
The facts of this case are even more compelling than those in Neighborhood Board.
The conservation district tolerates the least amount of development. Life of the Land, 63 Haw. at
170 n.3, 623 P.2d at 437 n.3. Yet, the applicant proposes to build a 142 foot high observatory
facility (with a diameter of 84 feet), a 76 foot high support and operations building adjacent to
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the observatory, a utilities building, a wastewater treatment plant, a new electrical transformer, a
diesel generator and a parking lot. The support and operations building adjacent to the ATST
would contain a large docking bay, a 20-ton crane, equipment storage, workrooms, laboratories,
the large-scale platform lift, a helium compressor, a vacuum pump and liquid nitrogen tanks. The
utility building for the ATST project would contain a 500 KVA generator, two 40-ton chillers,
one 15-ton chiller, three 78 ton chillers, a fluid cooler, an air compressor, a vacuum pump and 3
uninterruptible power supply units. The entire ATST project would occupy a footprint of .74
acres. The ATST project would require the handling and storage of hazardous materials at the
Haleakala- High Altitude Observatory including: hydrochloric acid, potassium hydroxide, nitric
acid, stripping/cleaning effluent, aluminum, silver, silicon nitride, nickel chromium, propylene
glycol Dynalene HC heat-transfer fluid, compressed helium and nitrogen and commercial grade
1 diesel fuel. See JEFS #23 RA:9, BLNR Answer admitting to ¶1145-47 of the FASC found at
JEFS #21 RA:98; JEFS #115 RA:363-64; JEFS #203 SR:175-78, 193-95. When compared to the
low-impact uses identified by the legislature (fanning, flower gardening, operation of nurseries
or orchards, growth of commercial timber, grazing, recreational or hunting pursuits, or
residential uses), the massive ATST project is an urban use not befitting the conservation district.
Generally, taller buildings are indicia of urban qualities. In less urban areas, heights are
generally lower. For example, on Maui, large structures are only permitted in areas that are more
intensely developed, i.e., more urban. Heights in rural and agricultural districts are limited to
thirty feet. Maui County Code § 19.29.020 and 19.30A.030. In the residential and apartment
districts, no building shall exceed thirty-five feet. Maui County Code §§ 19.08.50, 19.09.050,
19.10.030, 19.11.050. Buildings up to twelve stories in height are allowed in the more intensely
developed hotel and business districts. Maui County Code §§ 19.14.040 and 19.20.040. Thus, in
less urban areas, heights are generally lower. Indeed, houses in the conservation district cannot
exceed twenty-five feet. HAR § 13-5 Exhibit 4 (Maximum Height Limit). The proposed ATST
facility — including the 142 foot high observatory and the 76 foot high support and operations
building would tower over most buildings on Maui. The ATST telescope building would be
approximately fifty feet taller than existing facilities in the area. JEFS #117 RA:288-89; JEFS
#109 RA:63. It is incongruous to allow in the conservation district a structure that would not be
authorized in the agricultural, rural or in many intensely developed urban areas.
If constructed, the ATST would create an urbanized complex in an area built up with the
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U.S. Air Force Maui Space Surveillance Complex; the Ground-based Electro-optical Deep Space
Surveillance; C.E. Kenneth Mees Solar Observatory; the Zodiacal Observatory; the PanoramicSurvey Telescope and Rapid Response System; the Faulkes Telescope Facility; the Haleakala
Amateur Astronomers; a Federal Aviation Administration air traffic control repeater station and
a U.S. Department of Energy research facility. JEFS #203 SR:127-28, 148, 208-9; JEFS #115
RA: 354, 357 FOF 22,41. The area is already forty percent developed. JEFS #115 RA:356 FOF
30. In fact, the applicant's own documents referred to the area as "Science City" because of the
numerous research facilities present at the summit. JEFS #203 SR:126 n.1, 211, 707, 765; JEFS
#93 RA:182,227, 228. Creating and expanding a city in the conservation district violates the law.
The Science City area is at a tipping point (if it has not already passed that point), where further
intense development would alter the character of the area, creating a spot zone of urban
development within the conservation district.
Allowing a city-like complex to be created in the conservation district completely
undermines the purposes of the conservation district. The ATST project would significantly add
to the industrial-appearing development illustrated in the photographs in the FEIS. JEFS #203
SR:128. The applicant refers to the buildings as "industrial-appearing structures." Id. at 469. The
inclusion of large industrial facilities within the conservation district "unreasonably expands the
intended scope" of the conservation district and "frustrates the state land use law's basic
objectives of protection and rational development." Curtis, 90 Hawaii at 396, 978 P.2d at 834.
While the BLNR's rules may allow for an isolated astronomical facility in the
conservation district, the rules do not allow for the concentration of facilities proposed here.
Rather than conserving, protecting and preserving natural beauty, scenic vistas, quietness and a
cultural site, the applicant's proposal adversely affects them. JEFS #51 RA:56, 78-79.
The ATST would create an urbanized complex in the conservation district. The indicia
that the ATST project is inconsistent with the conservation district are its: (a) height, mass and
scale; (b) use of hazardous materials; (c) location in an area that is already forty percent
developed and the resulting increased density; (d) location in an area that the applicant and many
others in the community refer to as "Science City"; (e) industrial appearance; and (f) substantial
impacts. Just as in Neighborhood Board, 64 Haw. 265, 639 P.2d 1097, this Court should
conclude that given these facts, as a matter of law the ATST project is an ad hoc urban intrusion
and is inconsistent with the purpose of the conservation district.
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Thus, the BLNR and the circuit court erred in finding that the ATST project is not an
urban use and is consistent with the objectives of the general subzone. The 2012 decision and
order should be reversed pursuant to all the sections of H.R.S. § 91-14(g).
E.

Approval of the ATST Project Violates HAR Title 13 Chapter 5.

HAR title 13 chapter 5 governs regulation of "land use in the conservation district for the
purpose of conserving, protecting, and preserving the important natural resources of the State
through appropriate management and use to protect their long-term sustainability[1" HAR § 135-30(c) sets forth the eight criteria that the BLNR must apply when evaluating any conservation
district use penult application. The applicant has the burden of demonstrating that a proposed
land use is consistent with the criteria set forth in HAR § 13-5-30(c). The applicant did not carry
its burden of demonstrating the proposed land use was consistent with the criteria set forth in
HAR § 13-5-30(c). See Neighborhood Bd, 64 Haw. at 265, 639 P.2d 1097 (rejecting a
development proposal which failed to meet one of the critical requirements of the law).
1.

HAR § 13-5-30(c)(1) and (2)

HAR § 13-5-30(c)(1) and (2) require that the project be consistent with the purpose of the
conservation district and the objective of the general subzone. As just discussed above in section
D, the size, scale, density, intensity, appearance, location and impacts of the ATST project are
inconsistent with the purpose of the conservation district and the objective of the subzone.
2.

HAR § 13-5-30(c)(3)

The applicant has failed to demonstrate that the ATST project complies with the
provisions of HRS chapter 205A, HAR § 13-5-30(c)(3). HAR § 13-5-30(c)(3) requires that the
applicant demonstrate that the ATST project complies with the provisions contained in HRS
chapter 205A. Other than establishing that the ATST would not be built in the special
management area, the applicant provided no evidence that the ATST complies with the
provisions contained in HRS chapter 205A.
HRS § 205A-1 defines "coastal zone management area" to mean "all lands of the State
and the area extending seaward from the shoreline to the limit of the State's police power and
management authority, including the U.S. territorial sea." It is not the same thing as the "special
management area," which is a narrower band of land closer to the shoreline designated on maps
filed with the county planning commission, HRS § 205A-22. The ATST is proposed to be built
within the "coastal zone management area" as that term is defined by HRS § 205A-1. JEFS #23
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RA:9, 26, admitting to ¶ 145 of the FASC found at JEFS #21 RA:110.
HRS § 205A-4(b) provides: "The objectives and policies of this chapter and any
guidelines enacted by the legislature shall be binding upon actions within the coastal zone
management area by all agencies, within the scope of their authority." HRS § 205A-5(b)
provides: "All agencies shall enforce the objectives and policies of this chapter and any rules
adopted pursuant to this chapter." Among the objectives of HRS 205A are to:
"[p]rotect, preserve, and where desirable, restore those natural and man-made
historic and prehistoric resources in the coastal zone management area that are
significant in Hawaiian and American history and culture," HRS § 205A2(b)(2)(A); and
"protect, preserve, and where desirable, restore or improve the quality of coastal
scenic and open space resources." HRS § 205A-2(b)(3)(A).
The summit of Haleakala, including the Haleakala High Altitude Observatory Site, is a
natural prehistoric resource that is significant in Hawaiian history and culture. JEFS #203 SR:
210-225, 1048-1169. The ATST's adverse alteration of a significant cultural resource and its
impairment of scenic and open space resources are inconsistent with objectives of HRS § 205A2(b) and thus the project fails to satisfy the criteria of HAR § 13-5-30(c)(3). JEFS #51 RA:56,
78-79.
3.

HAR § 13-5-30(c)(4)

HAR § 13-5-30(c)(4) requires that the applicant prove that the proposed land use will not
cause substantial adverse impact to existing natural resources within the surrounding area,
community or region. See e.g., Mauna Kea Power v. BLNR, 76 Hawai'i 259, 874 P.2d 1084
(1994)(upholding the BLNR's decision denying a conservation district use application where the
substantial evidence showed a detrimental effect from a project); Morimoto, 107 Hawai'i at 303,
113 P.3d at 179 (upholding the BLNR's decision to grant a conservation district use pellnit
because the evidence showed no substantial adverse impact on natural resources). The evidence
in this case, however, is overwhelming that the ATST project would have substantial, adverse,
long-telln impacts on cultural sites, quiet, natural beauty and scenic vistas (as discussed above in
section A). The applicant's own conservation district use application and FEIS admit as much —
as does the BLNR's FOF 170.
4.

HAR § 13-5-30(c)(5)

HAR § 13-5-30(c)(5) requires the applicant to demonstrate that the ATST project is
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"compatible with the locality and surrounding areas, appropriate to the physical conditions and
capabilities of the specific parcel." There is no evidence that the ATST would be compatible
with Haleakala National Park, which is only a few hundred yards away.
The ATST's adverse impact on the experiences of visitors to Haleakala National Park is
clear evidence that the proposal is not compatible with the area. According to the FEIS:
Visual resources impacts related to the completed ATST Project, when combined with
the moderate, adverse, long-term impacts of past and present actions at HO, the overall
cumulative on visitor uses and experience resulting from the operations and proposed
ATST Project would be major, adverse, and long-telm. No mitigation would adequately
reduce these cumulative impacts.
JEFS #203 SR:102. "Changes in the viewshed during the operations phase would result in major,
adverse, and long-tenn impacts on the visitor experience from locations where the proposed
ATST Project would be prominently seen. . ." Id. at 390. The proposed ATST project would
result in major, adverse and long-term impacts to cultural resources, visual resources and view
planes, and the visitor use and experience of the National Park. Id. at 504. The National Science
Foundation concluded:
At the Preferred Mees site, there will also be a major, adverse long-term impact on
visual resources for HALE [Haleakala National Park] visitor use and experience once
the ATST facility is erected. The fully executed facility will be visible from Pu'u Ula'ula
Overlook, the western edge of the Haleakala Visitor's Center, the summit of Pa Ka'oao
and Magnetic Peak, and along the Park road corridor nearing HO. These impacts will last
for the life of the ATST, will continue to affect visitor expectations of the summit natural
vistas, and no mitigation will adequately reduce the intensity of this impact.
JEFS #97 RA:515-16. According to the National Park Service, "[b]ased on analysis the
proposed action would not only hinder the NPS [National Park Service], but would
prohibit our ability to conserve the scenery and other resources leaving them unimpaired
for the enjoyment of future generations." JEFS #207 SR:395. The applicant submitted no
evidence that the National Park Service's opinion regarding the project has changed.
These conclusions are supported by Appellant's evidence, which was ignored by the
BLNR, including the testimony of the two previous superintendents of Haleakala National Park
and the former planning director for the City and County of Honolulu.
The ATST project would also adversely affect (i.e. is not compatible with) Native
Hawaiian traditional cultural practices and beliefs. JEFS #203 SR:289, 1050. A project's
incompatibility with the existing uses of an area — including the uses of the National Park by
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over a million visitors annually and of Native Hawaiian cultural practitioners — is clear evidence
that it is not compatible with the area. Because the ATST project is not compatible with the
locality and surrounding areas, including the adjacent Haleakala National Park, it fails to satisfy
the requirement of HAR § 13-5-30(c)(5).
5.

HAR § 13-5-30(c)(6)

HAR § 13-5-30(c)(6) requires that "the existing physical and environmental aspects of
the land, such as natural beauty and open space characteristics will be preserved or improved
upon, whichever is applicable." The applicant admitted that the ATST does not improve natural
beauty or open space characteristics. JEFS #117 RA:294. Nor did the applicant provide any
evidence that the ATST preserves the existing physical and environmental aspects of the land,
such as natural beauty and open space characteristics. Given the negative visual impacts, it is not
credible to claim that the ATST preserves natural beauty.
Thus, there is no basis to conclude that the ATST preserves or improves upon the existing
physical and environmental aspects of the land, such as natural beauty and open space
characteristics. HAR § 13-5-30(c)(6).
6.

HAR § 13-5-30(c)(7)

HAR § 13-5-30(c)(7) provides that "subdivision of land will not be utilized to increase
the intensity of land uses in the conservation district." The term subdivision is defined as "a
division of a parcel of land into more than one parcel." HAR § 13-5-2. It is commonly
understood that a division of land is often made through the lease of a portion of it. See, e.g., In

re Taxes Bishop Estate, 27 Haw. 190 (1923)(acknowledging that property is leased in
subdivisions or lots to various tenants); Brennan v. Stewarts' Pharmacies, 59 Haw. 207, 212, 579
P.2d 673, 676 (1978)(recognizing that space was subdivided through subleases); HRS Sec. 466(f)(6); Hawai'i County Code Sec. 23-3(30); Maui County Code Sec. 18.04.470; Kaua'i County
Code Sec. 9-1.5(43); Honolulu Revised Ordinances Sec. 22-3.2; and BLACK'S LAW DICTIONARY
1002 (5th ed. 1979) (definitions of "parcels" "conveyance" and "subdivision"). In other words,
leasing land at the Haleakala High Altitude Observatory site subdivides it. Simply because
ownership is retained by the State does not mean that the applicant or the University does not
subdivide the land through its leases.
The applicant's proposal involves the subdivision of land that increases the intensity of
land use in the conservation district. The applicant or the University leases its land for
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astronomical facilities at the Haleakala High Altitude Observatory Site. JEFS #93 RA:64
(referencing the lease of the Faulkes Telescope Facility to the LCOGT and the lease of a site for
MSSC). These leases have established boundaries, JEFS #203 SR:164, as with any subdivision
of land. The management plan specifically envisions implementation through "teims and
conditions that will be applied to leases." JEFS #93 RA:66. The applicant is planning on leasing
a portion of its land to the National Science Foundation — with defined boundaries — at the
Haleakala High Altitude Observatory site for the ATST project. JEFS #117 RA:115. These
leases constitute a subdivision of land barred by HAR § 13-5-30(c)(7). The applicant's lease
would have the effect of subdividing the land even though the applicant has not requested
approval to lease or subdivide the land. The applicant's proposed lease of a portion of the
Haleakala High Altitude Observatory Site would subdivide the parcel in a manner prohibited by
HAR § 13-5-30(c)(7).
7.

HAR § 13-5-30(c)(8)

The applicant must show that the project will not detrimentally affect public health,
safety and welfare. The test here is not whether the project is in "the public interest," a teim used
in the Water Code. HRS § 174C-49(a)(4). Rather, the focus here is in ensuring that a project does
not have a detrimental effect on public health, safety or welfare. In so far as the ATST project
would adversely affect cultural resources, scenic views and Haleakala National Park, it is
detrimental to public welfare. JEFS #51 RA:56, 78, 79; JEFS #203 SR:504.
In sum, the ATST project does not satisfy the criteria in HAR § 13-5-30(c).
F.

The Applicant Was Not Authorized to Apply for the Conservation District
Use Permit.

HRS § 304A-103 provides that "Nile University of Hawai'i is established as the state
university and is constituted as a body corporate." As a body corporate, only the University itself
has the legal authority to apply for permits. The University of Hawai'i has admitted that only the
University of Hawai'i can apply for permits. JEFS #115 RA:207. The University's colleges,
departments, research units and institutes have no legal authority to apply for permits in their
own name. Yet, the "applicant" in this case is the University of Hawai'i Institute for Astronomy.
JEFS #51 RA:48; JEFS #23 RA:29 admitting to 11186 of the FASC found at JEFS #21 RA:115.
Furthermore, HAR § 13-5-31(a)(5) requires that the landowner sign the application. The
land at issue is "under the control and management of the Board of Regents of the University of
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Hawai'i." JEFS #23 RA:11 ¶20. The conservation district use application was not signed by the
landowner as required by HAR 13-5-31.
The University of Hawai'i Institute for Astronomy has no legal authority to apply for, or
receive a conservation district use permit. Because the correct entity has not applied for the
conservation district use application, it cannot be approved.
G.

ATST is Not Consistent with a Valid Management Plan.

Pursuant to HAR § 13-5-24(c)(R-3), the BLNR cannot authorize the ATST unless the
BLNR also approves a valid management plan. The validity of the management plan is currently
being contested in Kilakila '0 Haleakala v. University of Hawai'i, CAAP-13-0000182. If the
court finds that an environmental impact statement rather than an environmental assessment was
required, then the management plan is void. Kepo'o v. Kane, 106 Hawai'i 270, 292, 103 P.3d
939, 961 (2005) and Sierra Club v. Office of Planning, 109 Hawai'i 411, 126 P.3d 1098 (2006).
If the management plan is void, the applicant's conservation district use application for the
ATST cannot be granted. HAR §13-5-24(c)(R-3).
In the alternative, the ATST project cannot be approved because its construction is
inconsistent with the terms of the management plan that the BLNR approved in December 2010.
The management plan provides: "Parking of heavy equipment and storage of construction
materials outside the immediate confines of HO property is prohibited." JEFS #93 RA:69 Ile.
Yet, the National Science Foundation announced that the "FEIS generally discussed the potential
use of the FAA parking area as a staging/laydown area during ATST construction. Final
agreement between the ATST Project and FAA was not completed prior to completion of the
FEIS and ROD. Based on continued coordination with FAA, the ATST staging and laydown area
would be located both on the [Haleakala High Altitude Observatory Site] property (north of
the Faulkes Building and access road — analyzed in full in the FEIS) and on the FAA site (west
of the Faulkes Building) [i.e., outside the Haleakala High Altitude Observatory Site property]."
JEFS #105 RA:315. There is clear evidence then that construction of the ATST would be
inconsistent with the management plan. Thus, even if the management plan is valid, the ATST
project is inconsistent with the very terms of that plan, and therefore cannot be approved.
Thus, the 2012 decision and order should be reversed under H.R.S. § 91-14(g)(1)-(6).
H.

The BLNR Prejudged the Issue in the Contested Case Hearing.

"[O]ur system of justice has always endeavored to prevent even the probability of
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unfairness." Sussel v. Honolulu Civil Serv. Comm'n, 71 Haw. 101, 107, 784 P.2d 867, 870 (1989)
(brackets and quotation marks omitted). Courts across the country have overturned board
decisions in which board members prejudged a case. Cinderella Career & Finishing Schools,
Inc. v. FTC, 425 F.2d 583, 590-1 (D.C. Cir. 1970)(vacating a Federal Trade Commission
decision where the Chair gave a speech that gave the appearance that he had already prejudged
the case); Staton v. Mayes, 552 F.2d 908 (10th Cir. 1977)(overturning a termination where board
member's speeches revealed he had prejudged the issue being heard); Antoniu v. SEC, 877 F.2d
721 (8th Cir. 1989)(overturning decision where commissioner's speech revealed that he had
adjudged the facts and law of a particular case in advance of hearing it); Clisham v. Board of
Police Comm'rs, 613 A.2d 254 (Conn. 1992)(decision overturned where cumulative evidence
suggested prejudgment); Sullivan v. Mayor and Council of the Town of Elsmere, 23 A.3d 128
(Del. 2011)(panel's decision reversed where one member announced how he would vote prior to
hearing). It is constitutionally unacceptable for a decisionmaker to announce in advance its
position on adjudicative facts. Cinderella, 425 F.2d at 591.
Not only does due process bar a decisionmaker from prejudging issues, but the duties
imposed by HRS Chapter 205A, 183C, and 205, require that impacts to resources and traditional
practices be assessed before decisionmaking. As explained by the Hawai'i Supreme Court in a
different context, consideration of impacts after decisionmaking "might call for a burdensome
reconsideration of decisions already made and would risk becoming a post hoc rationalization to
support action already taken." Citizens for the Protection of the North Kohala Coastline v.
County of Hawai'i, 91 Hawai'i 94, 105, 979 P.2d 1120, 1131 (1999) (citation, brackets and
quotation marks omitted) "After major investment of both time and money, it is likely that more
environmental harm will be tolerated." Id. (quoting California v. Block, 690 F.2d 753, 761 (9th
Cir. 1987)). The BLNR must give full consideration to ecological, cultural, historic, esthetic
recreational, scenic and open space values. HRS § 205A-4(a); Public Access Shoreline Hawaii
v. Cty. Planning Comn, 79 Hawai'i 425, 435, 903 P.2d 1246, 1256 (1995).
The evidence is overwhelming that BLNR prejudged this case. The BLNR treated the
contested case hearing as a mere fonliality needed to ratify its preordained decision. Although
repeatedly advised not to vote before holding the contested case, JEFS #69 RA:480, JEFS #71
RA:84-85, the BLNR voted. The BLNR voted even though it had cut short the testimony of
Appellant's director and even though Appellant had not been given an opportunity to fully
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present its argument, cross examine witnesses or present expert testimony. JEFS #71 RA:151 IT
38; JEFS #105 RA:16 ¶40. JEFS#71 RA: 99. It refused to cure its error even though Appellant
repeatedly requested that it do so. JEFS #71 RA:141-42, JEFS #113 RA:110-11, 116. The BLNR
made it clear that it was more interested in the economic consequences of the project than the
impacts to the conservation district. JEFS #69 RA:478 (BLNR Board member specifically asking
about union commitments); see also JEFS #115 RA:433-34. Then -- before rendering a decision
in the contested case hearing -- the BLNR authorized some construction activities to proceed.
JEFS #113 RA:52-54, 108-116, 215-17.13 The BLNR authorized construction before the
contested case had concluded because its grant of the permit (for a second time) was a foregone
conclusion.
In Sussel, 71 Haw. 101, 784 P.2d 867, the Hawaisi Supreme Court held that a
commissioner, who was friends with, and contributed to the campaign of a mayor, could not
serve on the commission judging the mayor's action because his impartiality was suspect -- even
though there was no evidence of actual bias. Here, the BLNR members completely revealed their
bias by voting before conducting the contested case hearing. By voting on the conservation
district use application before holding a contested case hearing, the BLNR prejudged the exact
same issues that were the subject of the contested case hearing. It allowed construction to
proceed because it knew it was going to grant the permit. There could not be better evidence that
the BLNR prejudged the issues in the contested case. Furthermore, prior to the conclusion of the
contested case hearing, the BLNR filed documents in circuit court arguing that it could legally
grant a conservation district use peimit for the ATST pursuant to HRS chapters 205 and 183C —
an issue at the heart of the contested case hearing itself. JEFS #115 RA:202 and 198-205. When
a decisionmaker prejudges the issues being considered quasi-judicially, it violates due process.
Similarly, when the BLNR voted to grant the permit before considering the impacts of the
project on natural and cultural resources in the conservation district, the BLNR violated the
duties imposed by HRS Chapter 205A, 183C, and 205. Thus, the BLNR's 2012 decision and
order was made in violation of the due process clause of the state constitution and the duties
imposed by HRS Chapter 205A, 183C, and 205, rendering it subject to reversal under
subsections (1), (2), (3), (4) and (6) of H.R.S. § 91-14(g).

It is irrelevant that the University decided temporarily not to proceed with construction. The
issue here is the BLNR's predilection.
13
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I.

The BLNR Acted Pursuant to an Unauthorized Procedure.

No law allowed the BLNR to conduct a contested case on whether to grant a conservation
district use permit when it had already granted the pellnit. As the concurrence in Kilakila '0
Haleakala v. Bd. of Land & Natural Res. ,SCWC-11-0000353, 2013 Haw. LEXIS 402 (Dec. 13,
2013) observed:
in this case, once the permit was granted, it is not clear what purpose a "contested case
hearing" on the peimit would serve, because "the legal rights, duties, or privileges" of the
parties had already been deterniined. See id. As KOH argued, there is nothing in BLNR's
rules that would provide for a revocation of the permit in the event that KOH prevailed at
the contested case hearing. Effectively, any grant of a contested case hearing was
rendered meaningless as soon as BLNR made the decision to grant the CDUP, because
the grant of the permit authorized construction to begin.
The BLNR could not have issued a permit a second time for the same application when its rules
do not authorize it to do so.
J.

The Contested Case was Procedurally Flawed.

The BLNR's post hoc contested case hearing was riddled with procedural irregularities,
including political pressure, ex parte communication, the dual role of a deputy attorney general,
and the arbitrary omission of key findings of the hearing officer.
1.

Political pressure and ex parte communication

"Where an agency performs its judicial function, external political pressure can violate
the parties' right to procedural due process, thereby invalidating the agency's decision." In re
Water Use Permit Applications, 94 Hawai'i 97, 123, 9 P.3d 409, 435 (2000)(Waidhole").
The Governor and the senior U.S. Senator's staff exerted political pressure to get the
ATST project approved. The extraordinary pressure applied by former Senator Inouye's office is
evident in the testimony of the former superintendent of Haleakala National Park:
While serving as superintendent, I was well aware of Senator Inouye's displeasure with
my statements/comments against the construction of the ATST. His staff assistant, James
Chang placed heavy pressure on me to mute objections that the National Park Service had
regarding the impacts of the ATST. For example, in a meeting with Mr. Chang, he
strongly encouraged me to go along with the construction of the ATST project. When I
stated it was my job to guard against such extreme impacts to this majestic national park,
he indicated that he would go to the Secretary of the Interior to override my objections.
JEFS #105 RA:25-26. Furtheiniore, the first hearing officer in the contested case admitted that
he too had been the recipient of "inappropriate ex parte pressure and activity by U.S. Senator

36

Inouye's and the Governor's office." JEFS #111 RA:347. That hearing officer also claimed that
"the pressure was generated by a staffer in US Senator Inouye's office, and applied through the
Governor's office. I was not asked to recommend a particular result, although the result Senator
Inouye's office wanted from the Board was clear." Id. at 351. Although that hearing officer's
role in the contested case was terminated, the pressure and ex parte communication extended to
members of the BLNR. Jennifer Sabas, Senator Inouye's Chief of Staff, acting on behalf of the
University — and concerned that "this will be bad if we lose [the ATST]," JEFS #115 RA:298 -spoke to BLNR Chair William Aila, Jr. some time prior to January 30, 2012 regarding the ATST
project. Id. at 299. Bruce Coppa, the governor's chief of staff, asked BLNR Chair Aila to "please
help" regarding the ATST contested case hearing. Id. at 298. On March 21, 2012, Coppa and
Sabas met with BLNR Chair Aila "to discuss the telescope, hearings officer and funding issue."
JEFS #113 RA:259.
The degree of external pressure imposed — behind closed doors — is far greater than the
pressure discussed in Waidhole. The conduct here is also more egregious than the conduct
discussed in Sussel, 71 Haw. 101, 784 P.2d 867. In that case, there was no evidence of any
communication between the mayor and a commissioner. Rather, the commissioner's friendship
with, and campaign contributions to the mayor, were sufficient to create an appearance of
impropriety worthy of recusal. The inferences from these connections was sufficient to justify
recusal. Here, the governor's chief of staff and Senator Inouye's chief of staff communicated
directly with BLNR Chair Aila on multiple occasions. These ex parte communications and the
pressure put on decisionmakers undeimined the integrity of the contested case hearing.14
2.

Obfuscation and non-disclosure of ex parte communication

In Idaho Historic Pres. Council v. City Council of Boise, 8 P.3d 646 (Idaho 2000), the
Idaho Supreme Court voided a quasi-judicial decision when members of the decisionmaking
body failed to disclose the substance of telephone calls that they had received. "The members of
the City Council who accepted phone calls failed to disclose the name and other identifying
information of the callers, and also failed to reveal the nature of the conversation, making it
impossible for the [other side] to effectively respond to the arguments that the callers may have
14

Appellant was unable to provide further proof of the inappropriate communication and
pressure because Appellant's requests for complete disclosure regarding communication that
BLNR members had received from the Governor and others were rebuffed. JEFS #113 RA:3741, 252-254, 287-89, 291-93, JEFS #115 RA:278- 315, 346.
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advanced." Id. at 650-1. Appellees here attempted to hide the extent of their ex parte contacts.
BLNR's counsel, Deputy Attorney General Linda Chow, advised the first hearing officer
that disclosure of the ex parte political pressure to Appellant was not required. JEFS #101
RA:352.
Furthermore, only after a request pursuant to HRS chapter 92F to the governor's office
uncovered a meeting between the governor's chief of staff and BLNR Chair Aila, JEFS #113
RA:256-59, did the BLNR confess that such a meeting took place. Id. at 287-88. Its belated
confession, however, was demonstrably false — claiming the subject of the meeting was when the
first hearing officer would be issuing his decision (which had been issued over a month earlier).
Id. at 311. Only after Appellant pointed out that the BLNR's confession was inaccurate, id. at
291-92, did BLNR revise its statement. Id. at 311.
Then, only after successfully suing the University to obtain University documents, JEFS
#115 RA:288, 312-14, did Appellant learn that there had been other discussions between BLNR
Chair Aila and the governor's chief of staff and Sabas, the applicant's agent. Id. at 298 and 299.
Yet, despite Appellant's repeated requests for complete disclosure, the BLNR refused to disclose
the entire extent and content of ex parte communications regarding the ATST project. JEFS #113
RA:37-41, 252-254, 287-89, 291-93, JEFS #115 RA:278- 315, 346.
Waieihole cannot stand for the proposition that a board can simply refuse to disclose its
ex parte communication where there is abundant evidence of such communication.
3.

Role of the deputy attorney general

In White v. Board of Education, 54 Haw. 10, 11-12 and 16, 501 P.2d 358, 360, 363
(1972), the Hawai'i Supreme Court concluded that it is a procedural error for deputy attorney
general to participate as an adversary at a hearing and as counsel for the tribunal rendering a
decision in a contested case. The deputy attorney general's action "cast suspicion on the integrity
of the hearing conducted by the Board and it must be deemed that procedural error[]" was
committed. Id. at 16, 501 P.2d at 363. The Court noted, "In cases of this nature, where the Board
requires legal advice in its decision-making function, it should call in another deputy attorney
general who had no part in the adversary hearing." Id. n. 7.
In this case, the deputy attorney general's role similarly casts suspicion on the integrity of
the contested case hearing. Deputy attorney general Linda Chow represented the BLNR in
opposition to Appellant in circuit court hearings (an adversary hearing) regarding the
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conservation district use application before the formal contested case commenced. JEFS #115
RA: 198-205. She argued that the BLNR could legally grant a conservation district use perniit
for the ATST project pursuant to HRS chapters 205 and 183C — an issue at the heart of the
contested case hearing itself JEFS #115 RA:202 and 198-205; JEFS #23 RA:12 ¶28. Despite her
adversary role at the circuit court hearing, deputy attorney general Chow was identified in the
minute orders issued during the proceeding as "Counsel for the Tribunal" and acted as such.
JEFS #23 RA:9, BLNR Answer admitting to ¶ 101 of FASC, JEFS #21 RA:105. Despite the
obvious conflict, BLNR refused to disqualify her participation. JEFS #111 RA:343; see also
JEFS #103 RA:103-105. Pressure was imposed on the first hearing officer to give the deputy
attorney general Chow a role in completing the decision. JEFS #111 RA: 351. She advised the
first hearing officer not to disclose to Appellant the ex parte political pressure imposed on him.
JEFS #101 RA:352. She then assisted the BLNR in drafting the Findings of Fact, Conclusions of
Law, Decision and Order, which it issued on November 9,2012. JEFS #23 RA:13 '130.
Pursuant to White, deputy attorney general Chow should have been disqualified from
advising the hearing officer and the BLNR in the contested case hearing on the conservation
district use application for the ATST. BLNR wrongfully failed to disqualify deputy attorney
general Chow from advising the BLNR during the course of the contested case, thereby
undermining the integrity of the contested case hearing.
4.

Hearing officer's recommendation and BLNR decision

On July 16, 2012, the second hearing officer submitted a proposed Findings of Fact, and
Conclusions of Law; Decision and Order. JEFS #113 RA: 313-352. The hearing officer's report
acknowledged that the cumulative impact of the ATST project on cultural resources and visual
resources is "major, adverse and long tenth" Id. at 337 ¶178 and 338 ¶188. Without any
explanation, the BLNR omitted these findings and adopted significantly different findings. JEFS
#23 RA:12 ¶26. In adopting its own findings, the BLNR did not observe the live testimony of
any witnesses in the contested case hearing or engage in a site visit.
The political pressure, ex parte communication, dual role of a deputy attorney general,
and arbitrary omission of key findings of the hearing officer tainted the proceedings. In sum, the
contested case hearing conducted by the BLNR was riddled with procedural unfairness,
rendering it subject to reversal under subsections (1), (2, (3) (4) and (6) of H.R.S. § 91-14(g).
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VI.

CONCLUSION
The substantial evidence does not support a conclusion that the ATST project would not

have a substantial adverse impact to existing natural resources — given the admissions and the
lack of evidence that the mitigation measures would reduce the intensity of the impact to less
than substantial. BLNR violated HAR 13-5-30(c)(4) when it weighed economic factors and other
irrelevant considerations. BLNR also violated its rules in weighing the lack of alternatives with
ATST's impacts. The ATST project undermines the purposes of the conservation district and of
the general subzone. Approval of the ATST project violates HAR title 13 chapter 5. The correct
entity did not apply for the conservation district use peonit. The ATST project is not consistent
with a valid management plan. The BLNR prejudged the issue in the contested case hearing. The
BLNR acted pursuant to an unauthorized procedure. Finally, its post hoc contested case hearing
was riddled with procedural irregularities. For any and/or all of these reasons, this Court should
reverse and vacate the BLNR's decision granting the conservation district use peonit for the
ATST project. Just as in Neighborhood Bd., 64 Haw. 265, 639 P.2d 1097, the Board's decision
should be reversed. See also Hui Alaloa v. Planning Commission, 68 Haw. 135, 705 P.2d 1042
(1985)(planning commission's error required reversal and vacation of the orders granting
permits); Ka Pa'akai, 94 Hawai'i 31, 7 P.3 d. 1068 (vacating the LUC's grant of developer's
petition for land use boundary amendment where the LUC failed to satisfy its statutory and
constitutional obligations).
Furthermore, this Court should also immediately stay the conservation district use permit
and order a halt to any and all activity being undertaken pursuant to it (including all construction)
— prior to judgment on appeal being entered. Finally, Appellant also requests that this Court
provide for any other relief the Court deems just and proper.
DATED: Honolulu, Hawaii, January 30, 2014.
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